Young v. UPS: New Prima Facie Case
for Failure-to-Accommodate Pregnancy Discrimination Claims
Summary
The Supreme Court’s decision in Young v. UPS1 revised the plaintiff’s prima facie showing under the
McDonnell Douglas burden shifting framework in pregnancy accommodation cases brought under the
second clause of the Pregnancy Discrimination Act. Now, a plaintiff alleging that the denial of an
accommodation constituted disparate treatment under the Pregnancy Discrimination Act’s second
clause may make out a prima facie case by showing that (1) she belongs to the protected class, (2) she
sought accommodation, (3) the employer did not accommodate her, and (4) the employer did
accommodate others “similar in their ability or inability to work.”2 This is significant because it
abrogates cases, primarily from the 5th and 11th Circuits, that had thrown out plaintiffs’ failure-toaccommodate claims on the ground that the plaintiffs could not satisfy the elements of the old prima
facie case, which required plaintiffs to show that they were qualified for their positions or performing
satisfactorily. Under this old standard, some courts held that needing an accommodation to do one’s job
necessarily meant that one could not show she was qualified or performing satisfactorily.
Background
The second clause of the PDA requires that employers treat pregnant employees the same as other
employees who are similar in their ability or inability to work. 3 This means, for example, that an
employer that allow employees who tire easily to take extra breaks to rest must also allow pregnant
employees who tire easily to take extra breaks to rest, unless the employer has a strong, legitimate,
nondiscriminatory reason for treating the nonpregnant employees more favorably.4 Employers who
refuse may be sued for pregnancy discrimination.5
Traditionally, plaintiffs who sought to prove pregnancy discrimination by circumstantial evidence have
used the McDonnell Douglas burden shifting approach.6 The first stage of this approach requires the
plaintiff to demonstrate a prima facie case, which prior to Young was described as: 1) the plaintiff was
pregnant; 2) the plaintiff was qualified for her position or was performing satisfactorily; 3) the plaintiff
suffered an adverse action; and 4) similarly situated nonpregnant employees were treated more
favorably.7 The test is necessarily flexible to meet different factual patterns that might arise in a given
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case.8 The Supreme Court has said that the prima facie case is “not onerous.”9 If a plaintiff is unable to
show these four elements, courts will grant summary judgment to her employer and dismiss her claim.10
In most circuits, prior to Young, the second prong of the prima facie case – that the plaintiff was
qualified for her position or performing satisfactorily – required only a minimal showing.11 Plaintiffs met
their burden by pointing to their skills necessary for the job, 12 their time of service in the position,13
satisfactory evaluations,14 and raises.15 Some courts held that the relevant time period for measuring
qualification or satisfactory performance was either before the plaintiff became pregnant,16 or before
the employer took the adverse action that is the subject of the complaint.17 Their purpose was to avoid
dismissing the plaintiff’s case before she had an opportunity to challenge her employer’s actions. 18
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In the Fifth and Eleventh Circuits, however, courts granted and affirmed summary judgment to
employers in cases in which pregnant women who had lifting restrictions were terminated, holding that
the inability to lift heavy weight meant the women were not qualified for their positions and the women
therefore could not make out a prima facie case of discrimination.19 As a result, the women were
deprived of the opportunity to show, for example, that the employer allowed nonpregnant employees
with lifting restrictions to continue to work.
The Young Decision
The Supreme Court resolved this split in the circuits in the Young case by eliminating the qualification or
satisfactory performance prong of the McDonnell Douglas prima facie case for pregnancy
accommodation claims brought under the second clause of the PDA. It stated that a plaintiff in such a
case must show: “that she belongs to the protected class, that she sought accommodation, that the
employer did not accommodate her, and that the employer did accommodate others ‘similar in their
ability or inability to work.’”20
As a result of this revision of the prima facie case, a plaintiff no longer needs to present evidence that
she was qualified for her job or performing satisfactorily. She will be able to present a prima facie case
even if she was unable to do her job without an accommodation, so long as she can show that she asked
for an accommodation and did not receive one, and that her employer accommodated others who were
similar in their ability or inability to work.
Once she makes this showing, the employer will have to state its “legitimate, nondiscriminatory” reason
for not providing the accommodation.21 The Court observed that the reason will not succeed if it
“consist[s] simply of a claim that it is more expensive or less convenient to add pregnant women to the
category of those (‘similar in their ability or inability to work’) whom the employer accommodates.”22
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workers, and that the employer’s ‘legitimate, nondiscriminatory’ reasons are not sufficiently strong to
justify the burden, but rather – when considered along with the burden imposed – give rise to an
inference of intentional discrimination.”23 It provided an example: accommodating a large percentage
of nonpregnant employees, such as those injured on the job, while failing to accommodate pregnant
employees and the existence of multiple policies accommodating nonpregnant employees suggests that
the employer’s reason is not sufficiently strong.24
Additional Notes for Future Cases
The formulation of the prima facie case discussed above applies only to “failure to accommodate”
claims brought under the second clause of the PDA, meaning only those claims that are based on
allegations that the employer accommodated nonpregnant employees who were similar to the plaintiff
in their ability or inability to work. A plaintiff could also bring a “failure to accommodate” claim under
the first clause of the PDA, which provides that “sex” includes pregnancy, childbirth, and related medical
conditions. To bring a claim under that clause, the plaintiff would be required to present evidence that
she suffered an adverse action that was motivated in whole or in part by her pregnancy. For example,
imagine a pregnant woman needs to sit down while working and requests a stool. Assume that her
employer denies her request, saying, “Pregnant women are so lazy,” and that she was terminated
because she could not stand continuously to do her job. She could sue for pregnancy discrimination
under the first clause of the PDA and could argue stereotyping or a traditional McDonnell Douglas prima
facie case (she was a member of a protected class, she was qualified for her job, she suffered an adverse
action, and the adverse action occurred under circumstances that give rise to an inference of
discrimination). In such a scenario, the pre-Young cases discussing the qualification prong may continue
to be relevant, because whether the employee was qualified would be part of the inquiry.
A final noteworthy point is that, unlike the claim in Young, most pregnancy accommodation claims
brought under the second clause of the PDA will be accompanied by other “failure to accommodate”
claims. Most such claims will arise under the amended Americans with Disabilities Act (“ADA”), 25 which
requires both parties to engage in good faith in an interactive process to determine whether the
employer can provide a reasonable accommodation for an employee who has a pregnancy-related
condition that meets the ADA’s broadened definition of “disability.” In addition, claims may arise under
pregnancy accommodation statutes passed by a growing number of cities and states. 26 Some of these
laws require accommodation even if pregnant employees do not have disabling conditions. For these
reasons, providing accommodations to pregnant women who need them may be the least risky and
least costly course of action for employers.
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